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The Sarbanes-Oxley Act of 2002 (SOX) in-
cludes an antiretaliatory provision that provides 
an explicit private right of action to protect em-
ployees who alert the authorities to a securities 
law violation. The U.S. Court of Appeals for the 
First Circuit ruled February 3 in Lawson v. FMR 
LLC1 that this provision does not provide whis-
tleblower protection for employees who work at 
the private companies that run mutual funds—as 
well as the employees who work at private ven-
dors or contractors in other industries—because 
the only employees afforded protection are those 
who work at public companies. This limitation 
is not found in the statute and will likely have a 
chilling effect on potential whistleblowers in the 
mutual fund and other industries.

A year ago, in its landmark Thompson v. North 
American Stainless, LP2 decision, the U.S. Su-
preme Court analyzed the scope of the antiretali-
ation provision of Title VII of the Civil Rights Act 
of 1964 (Title VII). Relying on a textual analysis 
and the Court’s “understanding of the antiretalia-
tion provision’s purpose,”3 the Court determined 
that Eric Thompson, who was fired three weeks 
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after his co-worker fiancée filed a charge of sex 
discrimination, was within the zone of interests 
and had standing to bring an antiretaliatory 
claim.

The Supreme Court acknowledged that allow-
ing third-party claims for antiretaliation “will 
place the employer at risk any time it fires any 
employee who happens to have a connection to 
a different employee who filed a charge with the 
EEOC [Equal Employment Opportunity Com-
mission].”4 But that is a risk that the employer 
has because “Title VII’s anti-retaliation provision 
is worded broadly… [T]here is no textual basis 
for making an exception to it for third-party re-
prisals, and a preference for clear rules cannot 
justify departing from statutory text.”5

Faced with the task of interpreting a similar 
antiretaliatory provision and with seemingly no 
regard for the Thompson opinion, the First Cir-
cuit has recently decided in Lawson to significant-
ly depart from the statutory text to avoid “very 
broad coverage” for the whistleblower protec-
tions of SOX. 

In the Lawson case, two employees of separate 
FMR LLC subsidiaries brought retaliation claims 
pursuant to § 1514A of SOX. Plaintiff Jackie Ho-
sang Lawson was employed by Fidelity Broker-
age Services, LLC, a private subsidiary of FMR 
Corp, which was succeeded by FMR LLC. The 
three entities, together, operate under the trade 
name Fidelity Investments. Plaintiff Johnathan 
M. Zang was employed by Fidelity Management 
& Research Co., and later by FMR Co., which 
was formed as a subsidiary of Fidelity Manage-
ment & Research Co. (collectively, the Fidelity 
Management companies).

Fidelity Investments and the Fidelity Manage-
ment companies are private companies that pro-
vide advising or management services by contract 
to the Fidelity family of mutual funds. As noted 
by the First Circuit, “As is not unusual among 
funds organized under the Investment Company 
Act, the Fidelity funds have no employees of their 
own.”6 Rather, they rely on the employees of their 
contractors (i.e. Fidelity Investments and the Fi-
delity Management companies) to carry out the 
business of the mutual funds.

While still employed, Lawson filed SOX com-
plaints against her employer and its parents al-
leging retaliation for raising concerns primarily 
relating to cost accounting methodologies. With-
in two months of his termination, Zang filed a 
complaint with the Occupational Health & Safe-
ty Administration (OSHA) alleging that he had 
been terminated in retaliation for raising concerns 
about inaccuracies in a draft revised registration 
statement for certain Fidelity funds and that he 
reasonably believed the inaccuracies violated sev-
eral federal securities laws.

First Circuit Reverses
A Massachusetts district court determined that 

the employees of private companies that are con-
tractors or subcontractors of those public com-
panies are afforded the whistleblower protection 
of § 1514A, but limited this protection to those 
employees reporting violations “relating to fraud 
against shareholders.”7 On review, the First Cir-
cuit reversed the district court’s decision and con-
cluded that the text of the statute is “clear” that 
the only employees afforded whistleblower pro-
tection are the employees at the public company 
supposedly engaged in the wrongdoing.

The Lawson decision is remarkable for the la-
bor that the Circuit Court undertook to reach a 
result at odds with both the text of the statute and 
the purpose of the antiretaliatory provisions.

The statute, while not perfect, is clear. It reads:

§ 1514A. Civil action to protect against re-
taliation in fraud cases:

 (a) Whistleblower protection for employ-
ees of publicly traded companies. — No 
company with a class of securities regis-
tered under section 12 of the Securities 
Exchange Act of 1934 (15 u.S.C. 781), or 
that is required to file reports under sec-
tion 15(d) of the Securities Exchange Act of 
1934 (15 u.S.C. 78o(d)), or any officer, em-
ployee, contractor, subcontractor, or agent 
of such company, may discharge, demote, 
suspend, threaten, harass, or in any other 
manner discriminate against an employee 
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in the terms and conditions of employment 
because of any lawful act done by the  
employee:

(1) to provide information… regarding any 
conduct which the employee reasonably 
believes constitutes a violation of… any 
rule or regulation of the Securities and Ex-
change Commission.8

According to the First Circuit, the “more nat-
ural reading”9 of the statute is to add “of such 
public company” as a modifier after the last “em-
ployee.” And the First Circuit labors for 30-plus 
pages in its decision to attempt to provide support 
for this drastic modification.

Not once does the First Circuit consider the 
“antiretaliation provision’s purpose,” which the 
Supreme Court looked to in deciding the Thomp-
son case.

The Thompson opinion is one based on statu-
tory text and common sense. Unfortunately, the 
Lawson opinion is lacking on both. For instance, 
in the Thompson opinion, the Supreme Court 
says “[w]e think it obvious that a reasonable 
worker might be dissuaded from engaging in pro-
tected activity if she knew that her fiancé would 
be fired”10 as support for why a fiancé should be 
within the scope of those protected by the antire-
taliatory provisions of Title VII. In contrast, the 
First Circuit never pauses to consider whether it 
would be reasonable to imagine that an employee 
of a contractor would be the employee most like-
ly to come forward with relevant information and 
the one in most need of protection.

Aside from its disregard of the plain language 
of the statute, the second most glaring omission 
from the First Circuit’s opinion is any discus-
sion of the purpose of the statute. The purpose 
is to protect potential whistleblowers from being 
fired or otherwise retaliated against for reporting 
wrongdoing. If you were drafting such a statute, 
who would you want to protect? You would want 
to protect as many people as possible, right? You 
would want the protection for whistleblowers to 
be broad to encourage people to come forward 
to report wrongdoing without fear of reprisal. 
You would want to protect the employees of a 

public company’s contractors, subcontractors, of-
ficers and other agents. These are the very type of 
people likely to have information about wrong-
doing and who may want to report the wrong-
doing. The First Circuit’s opinion eliminates pro-
tection for these people. It limits protection to 
those whistleblowers who happen to work at the 
public company, the very people most likely to 
be involved in the wrongdoing, most likely to be 
interested in covering it up, and most unlikely to 
come forward.

And it’s even worse, because the opinion evis-
cerates any protection for employees in the mu-
tual fund industry, even those employees who 
work directly with the fund. This is due to the 
unique set up of the mutual fund industry. The 
public mutual funds themselves generally do not 
have any employees (as is the case for the Fidelity 
funds at issue in Lawson). All of the employees 
who work on the funds are employed by private 
companies who contract with the mutual fund 
to provide their services. According to the First 
Circuit’s opinion, none of the employees of the 
private fund advisers are protected by the whistle-
blower protection of SOX.

A Congressional Solution
The First Circuit says that if Congress meant 

to offer whistleblower protection to employees in 
the mutual fund industry, it could have said so 
explicitly. Even though, as pointed out by the dis-
sent, elsewhere in the statutory scheme, Congress 
only mentions the mutual fund industry when it 
is excluding the industry from specific require-
ments. That is, all of the provisions of SOX apply 
to the mutual fund industry unless the provision 
specifically excludes those companies from the 
regulation at issue.

The majority opinion does not answer why 
Congress would have excluded the mutual fund 
industry from this antiretaliatory provision. In-
deed, there is no sensible reason for this exclu-
sion, which Congress surely did not intend.

Circuit Judge O. Rogeriee Thompson also no-
ticed the odd logic of the First Circuit’s opinion 
and wrote a scathing dissent:
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 “Because my colleagues impose an un-
warranted restriction on the intentionally 
broad language of the Sarbanes-Oxley Act, 
employ a method of statutory construc-
tion diametrically opposed to the analy-
sis this same panel employed just weeks 
ago, take pains to avoid paying any heed 
to considered agency views to which cir-
cuit precedent compels deference, and as 
a result bar a significant class of potential 
securities-fraud whistleblowers from any 
legal protection, I dissent.”11

The majority opinion ends by inviting Congress 
to amend the statute if it “intended the term ‘em-
ployee’… to have a broader meaning than the one 
we have arrived at.”12 But it is not the statute that 
has inexplicably added “of such public company” 
to “employee.” The Circuit Court has. Now it is 
up to either the First Circuit to agree to review 
this case en banc, or have the Supreme Court or 
Congress restore the protection of whistleblowers 
in the mutual fund industry under SOX.

In the Thompson decision, Supreme Court Justice 
Antonin Scalia, arguably the judicial leader of textu-
alism, took notice of the purpose of the antiretalia-
tory provision at issue in determining its meaning. It 
is disappointing that the First Circuit did not follow 
this same approach. As a result of its failure to do 
so, we are left with a statute that does not provide 
whistleblower protection for a large portion of the 
industry it was meant to protect.
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The number of Delaware corporations that 
have adopted or proposed adopting forum selec-
tion provisions in charters and bylaws more than 
doubled from 82 in the April 2011 edition of 
“Study of Delaware Forum Selection in Charters 
and Bylaws” (the Study) to 195 as of December 
31, 2011. The sheer increase in numbers does 
not, however, tell the whole story. The increase 
has occurred in an environment where questions 
linger as to the enforceability of forum selection 
provisions, and shareholder activists are begin-
ning to express their opposition to exclusive fo-
rum clauses.

The Study analyzes the 195 exclusive Delaware 
charter and bylaw forum selection provisions ad-
opted or proposed through December 31, 2011, 
and the legal issues associated with such provi-
sions. While Delaware exclusive forum clauses 
generally provide for the Court of Chancery to 
be the sole and exclusive forum for enumerated 
categories of actions, the exact language and con-
tours of such provisions are continuing to evolve.

Whether a company adopts a charter provi-
sion or a bylaw provision remains closely tied to 
whether a company is going public or is already 
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